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USDA Forest Service
Rocky Mountain Region

Rio Grande National Forest

Divide Ranger District
Attention: Mr. Dan Dallas
1803 West Highway 160
Monte Vista, CO  81144

Mr. Dallas:
On behalf of the Southwest Organization for Sustainability (SOS), this letter serves to provide comments on the Draft Environmental Impact Statement (DEIS) related to the Village at Wolf Creek Access Project. For background, the SOS is a 501(c)3 environmental organization located in Pagosa Springs, Colorado. The organization was founded in 2006 and now has more than 125 members dedicated to sustainability issues in Archuleta County. 
First and foremost, we would like to commend the USDA Forest Service and their team of preparers and consultants. The DEIS is an understatedly comprehensive piece of work and everyone involved should be praised and proud for the thoroughness and quality of the document. For all of your hard work--thank you! Thank you, too, and in advance, for the opportunity to provide input.
With public input, we understand that your decision will be based on the ‘Purpose and Need for Action’ which will allow the Leavell-McCombs Joint Venture (LMJV) “access to its property as legally entitled, while minimizing environmental effects to natural resources [emphasis added] within the project area” (USDA, 2012, p. 1-3). We understand, too, that this legal entitlement relates to “a right of access to non-Federal land within the boundaries of the NFS to secure to the owner the reasonable [emphasis added] use and enjoyment thereof” (p. 2-6). To-this-end, the LMJV has proposed a land exchange and the Forest Service is evaluating that “as a means of meeting the legal requirement for access” (p. 1-3). While the reported basis for this determination is the Alaska National Interest Lands Conservation Act (ANILCA), we contend that this law is subject to many and major interpretations. While it is beyond the scope of these comments to become mired in the intricacies of those interpretations, we would like to offer here a few precedent-setting, alternative legal frameworks to aid and consider in your most difficult decision-making process.
First, consider Miller’s (1990) legal counter to the ANILCA: In protecting and sustaining resources, go further than the law requires. This is known as the ethics-often-exceeds-legality principle. We trust you will consider its stated meaning and intention, but offer the frameworks of the Public Trust Doctrine, the Tragedy of the Commons, and environmental justice to name just a few.

The Public Trust Doctrine is an ancient law/legal principle laying out the duty of government to protect natural resources for present and future generations. As such, every level of government has a fiduciary obligation to protect our resources. The overarching principle of the Doctrine is that trust lands belong to the public and are to be used to promote public rather than exclusively private purposes. Trusts cannot be irretrievably used for private development because it would be abdicating fiduciary responsibilities. As Takacs (2008) noted--Earth’s riches should never be sequestered for private use, but must be left for the public’s enjoyment and stewarded by those in power. Based on this, we urge the ‘No Action’ alternative because it is obvious that the land exchange will result in build-out, whether large or small, to the detriment of the natural environment for generations. Under the Public Trust Doctrine you have a legal obligation to protect this area, valued for its remoteness, naturalness, and solitude, to the furthest extent the law will allow.
The Public Trust Doctrine directs those in public office to avoid the Tragedy of the Commons. This latter concept is based on Hardin’s (1968) classic work that developed in this way: 
In the ‘old days’ villages were centered on shared pasturelands. Anyone was free to drive their cattle or sheep there to graze. These ‘commons’ were important to the welfare of the villagers. However, there were limits to how many animals could be accommodated; to exceed this would diminish the value of the commons for everyone. But of course some were greedy and took more than their fair share by driving more of their animals on to the pasture. Others would then take the attitude that ‘if he can do it then so can I’ and so the land was overgrazed as the villagers competed to put more and more animals on to the territory. Short term, the greedy might prosper, but it would not be long before everyone would suffer as the quality and, finally, the quantity of available pasture declined.
As Hardin (1968a) himself stated “Each man is locked into a system that compels him to increase his herd without limit--in a world that is limited. Ruin is the destination toward which all men rush, each pursuing his own best interest in a society that believes in the freedom of the commons” (para. 25). In all cases, complete freedom in a commons brings ruin to all and therein is the tragedy.
Finally, consider this, too, as another legal counter to the ANILCA: Environmental justice (EJ). As you are probably well aware, there has been an ever increasing EJ movement in the US and across the globe over the past several decades. In 1994, President Clinton signed Executive Order 12898 “requiring all federal agencies to conduct environmental justice evaluations of their programs, and develop plans to remedy any race and class biases in their regulatory decision making” (Ringquist, 2011, p. 300). It also requires “federal agencies to identify and address the disproportional impact on health and/or environment on people of color and low-income communities” (Schlosberg, 2007, p. 202). This Executive Order is still in effect. Many scholars contend that this focus is too limited and should be extended to include nonhuman nature. We agree and would go one step further by advocating that all environmental work is justice work. Where, for example, is the justice in permanently disrupting nearly 40% of sensitive wildlife species habitat in the project area (USDA, 2012, pp. 3-70 to 3-73), including the federally protected Canadian Lynx and 20% of sensitive plant species (pp. 3-33 to 3-43).
While there are a numerous environmental problems associated with the proposed Village at Wolf Creek (see our list of comments below), we understand that your charge is to rule based on what you consider your legal obligations. We hope that you will consider the additional legal responsibilities we referenced in this letter. The ‘No Action’ alternative is clearly the most rational choice to legally minimize the environmental effects to natural resources while also providing the LMJV reasonable use of the property in question.
Thank you for the opportunity to provide public comment on this issue. If you have questions and/or would like to provide feedback we can be reached through any of the methods listed on our letterhead. Until then, we appreciate your time and consideration as we anxiously await your decision.

Sincerely,

Denise Rue-Pastin, PPA Ph.D. Candidate (ABD), MEPM

Southwest Organization for Sustainability founder and Chair
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List of SOS Objections to Village at Wolf Creek

Ski Area: a) Currently operates at capacity during peak periods—development will result in 150% (p. 2-33) to 250% (p. 2-34) increase! This is clearly unacceptable. Also, we agree with the following comments from the San Luis Valley Ecosystem Council related to traffic:

The “Village At Wolf Creek” is currently platted with 2,172 lodging units plus numerous other commensurate amenities on a mere 287.5 acres of land.  The jammed-up urban character of the village aside, using the math of four persons per lodging unit, 2,172 units holds the potential of putting an additional 8,000 plus skiers on the mountain.  Added to the 6,000 that the current off-site bed base factually facilitates, that would put 14,000 skiers on a mountain that Wolf Creek Ski Area already determined to have a capacity of 5,800. Giving the benefit of the doubt of higher current acceptable skier densities, an updated comfortable capacity might be 20% higher or about 7,000 skiers.  If use of the eastern 20% of the basin is included, another 1,000 skiers might be accommodated and a realistic acceptable total capacity might become 8,000 skiers. Still, with 14,000 skiers, that’s 75% over a generous comfortable capacity of 8,000 skiers. (Still with 10-12 minute lift lines).
The “Village” is out of balance with the ultimate capacity of the ski area and would overwhelm it completely.  The soul of Wolf Creek skiing, the very essence of what differentiates it from most all other ski areas or resorts – it’s phenomenal powder and it’s glade and tree skiing – would be undermined by that many people on the mountain. The need for an on mountain bed base, as determined by the 1972 study conducted by the Ski Area, no longer exists. With no apparent end in sight in the continuing growth of lodging options in Pagosa and South Fork, why build another real estate development?

Traffic: a) Proposed project could result in 2,100 to 5,600 additional vehicles per day (p. 11-28). In addition, we agree with the following comments from the San Luis Valley Ecosystem Council related to traffic:
Until applications to CDOT are reviewed and a permit is granted, the traffic issue remains unresolved.  Also the “Village at Wolf Creek” Development was not included in CDOT’s 20 year plan. The “Village” Developers original Traffic Analysis suggests traffic lights on Wolf Creek Pass, which CDOT has stated is not an option due to public safety issues. To address traffic flow, CDOT will require an interchange with intersecting lanes below the snowshed. There are further public safety issues the Developer will have to address at the intersection of 160 and the Ski Area. Extensive and excessive delays related to improvements on 160 to accommodate Village traffic and construction traffic are serious issues that also remained unresolved.

Water: a) The proposed project is located in a watershed that is already “Functioning at Risk” (p. 3-12); b) Rights—there are high probabilities of “likely calls” (pp. 3-25 and 3-27) on the water source(s); c) High usage—the proposed project estimates 238 gppd (pp. 3-28 to 3-29) —this is unreasonably high usage. Governor Hickenlooper, for example, has recently called for 90 gppd by 2020; d) Drought—The entire US is currently being effected by drought—especially in the West (see attached for a sampling of headlines). This will have dramatic impacts on the proposed project; e) Climate change is having an impact on drought (see previous comments) which will directly affect the project area; and f) Stream Bank Erosion (p. 3-11)--will increase due to forest beetle kill. Also, see the 2004 comments below from Hydrosphere Resource Consultants, an independent water resource engineering firm, and the Law Office of Moses, Wittemyer, Harrison and Woodruff, P.C. These are followed by water comments from the San Luis Valley Ecosystem Council.

Summary of the Water Supply Plan Review

Associated with the Proposed Village at Wolf Creek (VWC)

Review conducted by:

Hydrosphere Resource Consultants, an independent water resource engineering firm

The Law Office of Moses, Wittemyer, Harrison and Woodruff, P.C.

The proposed VWC will be supplied water via two infiltration galleries and a ditch. Significant issues remain concerning the adequacy of the physical water supply and proposed storage capacity for the VWC.

Water Supply

· As of September, 2004, Hydrosphere cannot confirm testing of the infiltration galleries to insure that they are capable of diverting the quantity of water contemplated for the proposed VWC.

· Comparison of the Observed Native Flows for 1989 and 1990, utilizing data from measuring flumes installed near the sites of the two infiltration galleries and Simulated Flows developed by engineers for the VWC, utilizing a statistical model would indicate that the physical water supply available in dry years at the infiltration galleries has been overestimated. 

· Simulated flows for the North infiltration gallery include trans-mountain diversions. Unless the VWC proponent can provide assurance that these trans-mountain diversions will continue in perpetuity, they should not be included in estimates of the physical water supply available to the VWC.

· The most recent VWC water plan has eliminated all irrigation uses and incidental evaporation components of overall water demand. The evaporation was related to the Village Pond being replaced with sealed storage tanks. The irrigation use is necessary to provide for the extensive landscaping and elimination of this demand component is therefore questionable.

Water Demand

· The water demand is calculated on the basis of a single-family detached home or Equivalent Residential Unit (EQR). The VWC annual demand at build-out is equal to .145 acre-feet per EQR. This compares to similar developments in Vail, Beaver Creek and Arrowhead with an annual water demand ranging from .17 to .23 acre-feet per EQR. This would support the conclusion that water demand requirements for the VWC have been underestimated even with the exclusion of outdoor uses.
· Distribution system losses have not been accounted for in estimating the VWC water demands. Typical losses in municipal systems range from 5% to 15% and should be considered a component of overall demand estimates. 
· Hydrosphere concluded that the water demand for the VWC is underestimated for the level of development contemplated.
Treatment

· The cost estimates associated with the Phase 1 utility plans appear to reflect the use of package, or “off-the-shelf” components, including those for water and wastewater treatment. Cost estimates do not include any contingencies or other allowances for things such as mobilization, water handling and unlisted items that are common for preliminary engineering estimates and could be low by a factor of 2 or more.

· The utility plans also suggest the use of an open-air secondary-treatment wastewater plant. Given the altitude and environmental conditions of the site, and the size of the receiving stream, Hydrosphere staff expect that more sophisticated and consequently more costly treatment facilities than this will be required by the Colorado Department of Public Health and Environment.

Water Storage

· The water storage capacity utilizing sealed storage tanks is 129 acre-feet. This compares to a projected water demand of 254 acre-feet at build-out. 

· The number of storage tanks required may be greater than the seven that are implicated by the proponent’s operations study if the water demand has been underestimated.

· Placement of the tanks and associated infrastructure and easements has not been determined. Upon visitation to the site, Hydrosphere staff could not envision where all these large tanks could be placed.

Legal Review

· The compact essentially prohibits new depletions of the Rio Grande flows and therefore requires full replacement of all of the consumptive use in the proposed VWC development.
· There is a serious question as to whether the amount of storage that practically can be provided in sealed storage tanks is sufficient to meet the physical supply demands of the development as well as to prevent injury to water rights in the operation of the plan for augmentation.
· Article 4.6.25.2 of Mineral County Resolution 00-13 requires that water storage sites and easements to and from such sites be dedicated on the Final Plat prior to Final Approval. No sites have been identified and there is still uncertainty as to whether seven of these tanks will be sufficient. The request for Final Approval is premature until the issue of the amount of storage needed for full development is determined by the Water Court and the developer has located the storage sites and assured access easements.
· Article 4.6.9 of Resolution 00-13 prohibits the tank site, access roads or pipelines to be located in the delineated wetlands. The County has an obligation to require the VWC to demonstrate the feasibility of locating and constructing the amount of storage that is ultimately determined by the Water Court.
· If the County fails to require adequate financial assurances, and the development fails because the developer underestimated the cost of the water and wastewater infrastructure necessary for full build-out, the County will be left “holding the bag.”
· There has been no demonstration that the cost of operating and maintaining the systems will be within the financial capability of the Mutual Water Company and its ability to levy reasonable water and wastewater rates or assessments against the property owners. The VWC must be required to provide an engineering analysis with a reasonable projection of future O&M costs and so demonstrate the financial feasibility of the Mutual Water Company to operate and maintain those systems.
· Article V.B. would limit the ability of the County to seek a legal remedy in the event of the Mutual Water Company’s failure to maintain, repair and improve the infrastructure needed to provide an adequate water supply at build-out. The County would effectively have no recourse to assure that adequate water supply and wastewater treatment are provided for the full development at build-out if the VWC fails to provide financial assurances.
· The County should require sufficient financial assurances in the form of escrowed cash or a security interest in the assets of the developer as security against the developer’s default on its obligation to provide, at its cost, all of the water and wastewater infrastructure needed for full development.
· As the Mutual Water Company is structured under the proposed articles, the developer, through control of the Company, could levy assessments against the purchasers of lots or condominiums to provide for construction of infrastructure that, under County Resolution 00-13 should probably be an obligation of the developer. Not until 75% of the units are sold will the property owners have an effective say in the operation, capitalization or management of the Mutual Water Company.
· To leave control of the Company in the developer as minority shareholder would put the property owners at the mercy of the developer. Voting rights should be afforded to property owners as shareholders of the Company when 50% of the units have been sold. To give the developer sole discretion to levy assessments through the Company against property owners until 75% of the lots have been sold appears to be a sure formula for future litigation.
· The VWC has not complied with many of the conditions set forth in Resolution 00-13 with respect to its proposed water and wastewater systems and has failed to demonstrate the adequacy of a water supply for its proposed development. The County will be put at substantial risk if it were to approve the ADNP for phase one or the final plat as now proposed by the developer.

From San Louis Valley Ecosystem Council:

Serious concerns have been raised regarding the Village Water Plan. An Engineering and Legal analysis of this plan has concluded that the available supply has been overestimated and the demand has been underestimated by assuming the Village will only be half-full (55% occupancy) throughout the year. In addition, the Village Developer has failed to address the fact that they have the capacity to store only half (129Acrefeet vs. 266Acrefeet) the water necessary to meet even their underestimated water demand. They also failed to account for distribution system losses and the dilution needed to offset the impacts of the wastewater discharge to Pass Creek. The water storage facility will consist of (7) 6 million gallon water tanks which will be approximately 48 feet high and 250 feet in length. Which unless buried should provide for a stunning view from your timeshare. 

 Water supply in this region has proven unreliable and seasonal, with the adjacent Wolf Creek Ski Area having to haul water in order to meet their water needs in dry years. Their 1991 Water Decree provides a questionable water source and did not provide the in-depth analysis necessary to ensure the realistic water demands of 10,000 people.


Furthermore, Mineral County has not required the Developer to prove that the Property Owners Association Mutual Water Company has the ability to levy reasonable rates and/or assessments to provide for Village operation and maintenance of the water and wastewater treatment facilities. The law firm of Moses, Wittemyer, Harrison and  Woodruff, P.C. submitted to Mineral County (Sept. 15, 2004) their analysis and opinion that “You would put the County, as well as Wolf Creek Ski Corporation, at substantial risk if you were to approve the ADNP for phase one or the final plat as now proposed by the developer.”
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